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This docufflent presents the Supreme Court decision on 
the legal suit betiieen the Austin Independent School District aod the 
United States. It is a response to the school system's petition for a 
writ of certiorari to the Dnited States Court of Appeals- for the 
fifth circuit. The Court of Appeals had ruled that extensive 
cross^toirn transportation was to be used in order to achieve racial 
balance in every school in Austin, Texas. The Supreme Court reviewed 
the case in light of Washington 7. Davis and decided that the Court 
of Appeals erred by a readiness to impute to the Austin School 
officials a segregative intent far more pervasive than the evidence 
justified, and that the Appeals court erred in ordering a 
desegregation plan that far exceeded any identifiable violations qf 
constitutional rights* The Supreme Court found that the remedy 
ordered by the Court of Appeals exc^4ed that which was nece.ssary to 
eliminate the effect of any official acts of omission on the part of 
the school system. Justices Brenna^ and Marshall dissented because 
they ware persuaded that **the Court of Appeals correctly interpreted 
and applied the relevant decisions of this court*H (Author/AM) 
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SUPEE5I1 COUET OF THE UMTID STATES 

f AUSTIK' INDEPEHDEKT SCHOOL DISTRICT 



V. UNITED STATES 

ON PfiTlflON Ton WRIT OF CBBTIORARJ TO THCm UNITED 
STATES COURT OF ApVMlS FOR THE FIFTH CIHCUIT 

Xo, 76=200. Dt^lded Berrmber 15, 1970 

The petition for certiorfl^i is graiited, the judgment of 
the Court of Appeals for the Fifth Circuit is varated, and 
the case is reirjandtd for reconsideration in light of Wa&hinff' 
ton V. Davis, 426 U. S. 229 (1976)/ 

Mr. Justice Powell, with whom The Chief Justice and 
Mr. Justice Rehnquist join, conaurring. 

1 concur in the action of the Court, and agree that there 
would be no need to address the issue of reniedy if the 
Court of Api^als upon reconsideration of its opinion in light 
q{ WaMigton \\ DavtB, 426 V. 229 (1976), should eon- 
elude that there v^-as no constitutional violation. I would 
nonetheless include the issue of remedy' in the remand order 
because of what appeara to be a misapplication of a core 
prineiple of desegregation cases. In such casesj this Court 
hag repeatedly emphasized that 

*'the taak is to correct by a balanciiig of the individual 
and collective interest, "the condition that offends the 
Constitution/ A federal reniedial power may be CKer- 
cised -only on the basis of a constitutional violation' 
and. Ha]s with any equity case^ the nature , of the 
violation deterniines the scope of the remedy/ " Mil^ 
lik€fi V. Bradley, 418 U. H. 717, 738 (1974), quoting 
Swanri V, Chdrlotti'-Mecldenlnirg Board Education, 
' ' 402 U, S. 1, 16 (1971). 

As suggested by this Court's renmud premised upon Wash- 
wgtcff V. l)avi&, suprn, the Court of Appeals in^ have errecT; 
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by a readiness to impute to schoul officials a segregative 
inUmi far more pervaiiVe than the u\idence jastified*' TJiat 
court also stems to have erred in orclering a desegregafcioii 
pUn far exceeding any identifiable violations of constitutional 
pights. 

As is true in most of our larger citiis with substaiitial 
niinority populations, Austin has residential areas in whish 
certaiu racial and ethnic groups predoniinate in the 
popiilatioii. Residential segregaiion creates significant 
problems for school offlcials who seek to achieve a nonseg- 
ragated school district. In Austin those problems are per- 
haps accentuateci by the geography of the city. Acknowl- 
edging these difficulties, the Court of AiDpeals noted that ^ 
**[e3ountles5 efforts by school officials, consultants, and 
visiting teajns have found it inipossible to produce sig= 
liificant deselection by boundarj^ line changes, con- 
tiguous pairing of schools, magnet schools, or other ef- 
fective mesJis short of cross-town busing incident to nou- 
-contiguous pairing of , . . schools, , , J- App, to Pet, 
. /for Cert, at 26. 

The Court of Appeals then concluded that nothing short 
.of extensive cross-town transportation would suffice. 
: Designed to achieve a degree of racial balance in every 

* Although in an enrlier stnge in thU c.w Dfh^r findlogi wm made 
whleb rvidenced sogrogatlv© intent, see, p., United StateB Tema 
'Edutatwn Agencu. 467 M 844, Sfia=S69 {CAS 19T2) (aQtiom by 
fchool auJhDri?i)$ confiibutlng to ^egrm^tion of Mmkm-AmmmTi Wu- 
dtnt^)* thf opinion below apparently gave eontrolling effect to tht use - 
of neighbofhood ^ehook: 

^'At* Ifa^t ill the T^ms schooby where ue Ims Q held that Mexiean-Aaier- 
ienn itudenT^ nr^ entitled to the dnnitvbcnffittf of Brawn aa are blaete, 
ichool authoritit^ may not const itutionnHy ii-e a neighborhood a^fgnmant 
policy creating segregated schools in a dUtrict with ethnlsally s^r^tect 
residential iHUtorn,^. A ^fgrogittt^d school ivstem m the for^eeflbU^ and 
inovitable result of mch mi nssl^nmunt policy. When thU policy us m^, 
wf mm- infer that the ichool^ amhoritiei* ha\*^ acted with s^r^tive^ 
intent/*- App, to Pet. for Cert M ftf 20, 
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jehool in Austin^ the deiegregation plais endorsed by the 
Court of Api>€als is remarkably swetping. For kmdergartta 
through eighth grade, the plan requires cross-town busing 
of alf stuflents in schools that are over 50^ minority or 
eoyi Anglo.* For kinderganloii through fourth grade, the 
Students In East Austin attending the relevant schools will 
be bused through the congested center of the city to West 
Auitin. For fourth through eighth grade, the flow will be 
reversed. The high schools will be integrated by a iystem 
of ''feeder*^ schools. This plan requiring transportation of 
froni 18.600 to 25.000 students, eonsisting of from 32fc to 
42Vi of the entire school population/ was ordered despite 

^ Apparfntlv misconceiving the impon of lasiguiaie in Grevi v. County 
School Board of Xew Kent Comity . mi V. S. 430, 442 (196S), to 
effect tha^ there fhould be no **Xegro" school or "whifa" schoaf, the 
Coun of Appeals ^eemj to believe ever^' d^hool must bt racially balinced 
to mmw degree. Gnen involved a rural, sparsely ^pulaied eounty with 
onlv two ^ehool^. M\ieh of htrgimgo ui Irrelevant to a k^e urban 
sehool £ymm. Moreover, effect of nppb ing th^ language ©f Oneft 
to ^uch a gyttem may be to gil|matlze— wnhour juritifieaiion-^chools that 
cftn be identified as having a racml or ethnic maioriiy. The Solkitor Gen- 
tral. speakmg for the United Statw in thi^ ea^ss commented tbiit "thwe 
h. nothing inherently inferior abgut aU=bLick ^choob, any more than all- 
ti^hif«^ schDok are inferior, when the ^^paration m not caused by state 
acttou" Brief for !!he United Stat^. at 8 n, o. 

^ Thii ^^triggering' condition of the plan require further comnieiit. 
De^tmbing it, >he Court of AppeaU stated hs followg^ 
-Elmentarv and junior high sehooU that are betw^n 50 and 90 percent 
Angl/o Aire defined Miaturaliy d^fgrcsated* and would remain un- 
changed. When changmg demographic patterns came any of ihme 
Bchooh to fail out$ide of the 'naturaUy ffN^gregat^d* range, the ^chmls 
would be hrought mthm ihe Finger Plar^ mtem '' App. to Pit. 

for Cert., at 2*^ (emphasis addedK 

Thi^ aspect of the |>lan elwrly revciili^ thut the plan Is deigned to 
Hchie^^ ^eme predetermined nicla! and ethnie balance In the fichods 
rnher than to rempdv the CQntftitutloJia! violarioiu^ committ^ by the 
.elioo! avithwTie? As descriN'd by iliu Coiirt of Appeab, the plan is 
impetml^ible under our holding Pmadena City Board of Education v. 

.sp^/jgto. — u. 3, — nwj, . 

•In defending the hi/gh percentage of children propoied to be b^ed 
inUu^flii. i h^^ Cours oi AppraU relieil ow ^iiperfirially comparabte percent 
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the District Court's coiiclusioii that such a plan would in-* 
voh^e a "risk lo health and probable impiiigcment of educa- 
tion for students younger than the sixth grade. * - App. to 
Pet> for C*ert,. at 53, 

Whether the Austiii achool authajrities intentionally dis- 
criniiinated against miMrities or siniply failed to fulfill 
affirmative obligatiuns to eUnnnate segregation, see KeyBs 
\\ School District Xo. t, DmvBr, Colorado, 413 S. 189, 
217=2o3 ( 1973 ). ( Powell; J,, aoficurriug in part and disseu^'^ 
ing in part j. the reinedy ordered appears to exceed that neces- 
sarj" to eliminate the effect of any official acts or omiiiions. 
The Court of AplJeals did not find and there is no evidence 
in the record available to ui to soggeat that, absent those 
constitutional violations, the' Auitin school ^stena would 
have been integrated to the extent contemplated by the 
plan. If the Court of Appeals believed that this renaedy 
was coextensive with the constitutional violations^ it adopted 
a view of the constitutional obligationi of a school board 
far exceeding anything required by this Court, 

The principal cause of racial and ethnic imbalance in urban 
public schools across the country— Xorth arid Soiith=is the 
imbalance in residential patterns, Such residential patterns 
are typically beyond the cont/ol of school authorities* 
For example, discrimination in housing—whether public or 
private— <fannot be attributed to school authorities. Eco- 
nomic pressures and voluntary preferences'^ ai^e the primary 
determinants of residential patterns. 



ages of ehildff n that were to be tmniported under the plan approved in ' 
Swann. The ^ehool dUrrict before the Court m Bwmn induded M^k« 
Itnburg County as well as the city of Charlotte. As the Court said^ 
"The araa is Inrge— 560 ^quRre mile^^ — ipanniiig roughly 22 rnil« iast-wtet 
and 36 m}^ north-south. 'V 402 U* S„ at A. AUhough It Induded a 
metropoiitan ur^d, much of the district was rural, r«|uiririg the trans- 
portation of pupil? quite apart from dohcgregati^'e efforts. Becaiue of 
this iiiuatipn in Sivann, if id unduly iimplij^iic to eompare the percentage 
of ehlldren bu^ed. The tjituatioji m Austin is almply aol comparablo, 

*See Kuyii, ^V^ <U. 3,, at 224-25^J (PuwelL; J., CQncurring in part and 
disaenting Jn pnrf ). Thu t^ntlenL"'y of ritizeng of eominon natiotml or 
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I do not suggest that transportation of pupils is never a 
ptnnissible means of implementing deiepegation.* I merely 
emphasize the limitation repeatedly expressed by tliis Court 
that the extent of an equitable remedy is determined by 
and niay not properly exceed the effect of the constitutional 
violation* Thus, large-scale busirjg is permissible only where 
the evidence supports a finding that the extent of intep^ation 
sought to be aehieved by busing would hava existed had 
the school authorities fulfilled their constitutional obligations 
in the past. Such a standard is remedial rather than puni- 
tive, and would rarely result in the widespread busing of 
elementarj^age children/ A remedy simply is not equiteble 
if it is diiproportionate to the OTong, 

Mr. Justice Breknah and Mn. Justice Maeshall dis- 
sent because they are persuaded that the Court of AppeaTs 
correctly interpreted and applied the relevant decisions of 
this Court, - - 



fthnie origins to form homogeneous TOidential patterns in our citj^ k & 
famUlar dtmographic Dharacteriitic of ilm countr>% 
«Sfe id., at 242^52. 

' A related equitable princlpb, al^o appHcahle in fashioning a dmegte^ 
gatioii remedy, is that a court has the duty ro ''baIanG[e] . , , the indi- 
vidual and coilecfive intere^ts.^ MiUikm v. Bradley, 418 U, S., at 738* 
The individunl iinertetd at isiue hen* are personal and important as 
any in our society. They rehitc to the family, and to the concern of 
parenta for the weliara nnd education gf fheir ehildren'-^pecially thoie 
of tender age. Families slmre rtu^e mtere.'iri^ wholly without regari to 
race, ethnic origin, or eronomic hiatus. It alio is to be remembered, in 
graiiting equlfabla relief, that a dp^egregution decree is unique in that iti^ 
burden falU not upon the offleiaU or private intcrt^ti r^ponsible for tht 
offending ftctlon but, nithc'r, upon innocent children and parents. 
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